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IRRESPONSIBLE GOVERNMENT BY CONSTITU- 
TIONAL AMENDMENT. 

THE question has been seriously raised whether, if the 
Amending Clause of the Constitution can be invoked for 
submission to and adoption by State Legislatures of such an 
Amendment as the 19th, a new National Governmental Ma- 
chinery has not been set up, which is "irresponsible" in its ap- 
plication to the local matters to which it is applied. That in 
dealing with such local matters it lacks, as applied to "dissent- 
ing" States, the ordinary sanction, which attaches to legislation 
under a democratic or representative form of government, 
namely, "responsibility" to the people affected by the new local 
policy upon whom it is forcibly imposed. 

In other words that it sets up an "irresponsible" political 
agency, which is unworkable as an expression of the popular 
will. 

We are not yet prepared to admit that our people are through 
with American Constitutional Government, that they care no 
more for its fundamental "Home Rule" — "local self-govern- 
ment" plan, and wish to be rid of it; substituting in its place 
this new National Legislative power for dictating by Congress 
and State Legislatures the local government of unwilling sec- 
tions, and revamping such State Constitutions as they consider 
should be revamped and forcibly changed to conform to their 
ideas. 

It can not be successfully disputed that to thus enact purely 
"local" legislation under the guise of amending the Constitu- 
tion and to force it upon unwilling sections, realizes the wild 
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dream denounced by Chief Justice Marshall when he said in 
McCullogh v. Maryland : 1 

"No political dreamer was ever wild enough to think of 
breaking down the lines which separate the States and of 
compounding the American people into one common 
mass." 

Who can say the State lines are not broken down and the 
American people compounded into one common mass when 38 
State Legislatures, some of them more than 3,000 miles away 
from the persons their action affects, can interfere with the local 
suffrage of ten supposedly sovereign States, and compel them 
to admit as voters those they desire to exclude. 

Let us first see just what the 19th Amendment does and what 
are its implications. 

It does not transfer the "power" to withhold or grant suf- 
frage from State to Nation. In fact it grants no new power to 
the National Government, except to enforce a rigid rule, or 
qualification for "suffrage" which is "self-executing" and needs 
no enforcement. Every Court in the land must enforce it with- 
out a line of enforcement legislation. 

It clearly partakes of the nature of "local legislation," which 
here, through the use of the Amending Clause, is imposed upon 
ten "dissenting" States, in practically irrepealable form. 

After the Civil War as part of the settlement of that conflict 
there was engrafted upon the Constitution the 13th, 14th and 
15th Amendments in circumstances so exceptional as to destroy 
their effect as precedents, either legal or political, for a similar 
use of the amending power in ordinary times of peace. 

The sole sanction for these three reconstruction amendments 
rests on revolution, force under the war power and subsequent 
unanimous consent by acquiescence of all the States. 

Of these the 15th is a model for, and claimed to be a con- 
clusive precedent for the legality of, the 19th. 

In form it is a model, but as to the method of its adoption it 
is most emphatically no such precedent. 

For it should never be forgotten that the Southern States 
which were in rebellion were by the reconstruction acts, sup- 

1 Wheat. 316-403. 



IRRESPONSIBLE GOVERNMENT 159 

ported by the military fiat of the reconstruction governors, first 
compelled to establish negro suffrage in their State Constitu- 
tions in irrepealable form. This they did. Secondly, they were 
compelled to "consent" to, and did, in fact, formally "ratify" 
the 15th Amendment as part of the terms of reconstruction, as 
the condition to, and price of, resuming their representation 
in the National Senate and House. While the five States which 
had rejected it, immediately submitted to its terms, as soon 
as it was proclaimed, and permitted their negro citizens to vote 
without legal contest for more than 40 years. 

In the case of the 19th Amendment, however, two suits, one 
brought on behalf of the Maryland League for State Defense, 
and the other on behalf of citizens of many States, constituting 
the American Constitutional League, were immediately insti- 
tuted to test the power to pass it, and have now been carried to 
the Supreme Court. 

Excepting the reconstruction amendments, all in effect and 
by every fair legal intendment finally assented to unanimously, 
this is the first time it has been suggested that Article V au- 
thorizes the adoption by three-fourths of the State Legislatures 
of an amendment producing the following results : 

(1) The 19th Amendment overrides many State Constitu- 
tions which limited suffrage to males. 

(2) The 19th Amendment adopts a "policy" which orderly 
State action could have accomplished. As to the local suffrage 
of the dissenting States it deals with something which concerned 
them alone and was of no concern to the people of the ratifying 
States. 

The limitations upon Federal Power by the 1st ten Amend- 
ments (the Bill of Rights), preventing suit by a citizen of one 
State against another State (the 11th), changing the method 
of electing the President (the 12th), levying a Federal income 
tax without apportionment (the 16th), changing the election of 
Senators to popular vote (the 17th), and establishing the Pro- 
hibition of liquor in foreign and interstate commerce, as well 
as locally (the 18th), all required the use of the amending clause 
for their accomplishment. No one of these could have been 
brought about, as could woman suffrage, by State action. No 



160 VIRGINIA LAW REVIEW 

one of these, not even the 18th, (for no State Constitution 
prohibited prohibition) violated or amended by an extraneous 
method any State Constitution. 

(3) The 19th Amendment destroys the "suffrage in the Sen- 
ate" of the dissenting States by depriving them of the right to 
choose their own Senators who are to cast their equal vote in 
the Senate by electors of their own selection, the only way they 
can exercise that "perpetual'' right reserved in the Amending 
Clause itself. 

(4) The 19th Amendment attacks the government of the State 
itself at its base, the electorate. 

In Barron v. Baltimore, 2 Chief Justice Marshall said: 

"The Constitution was ordained and established by the peo- 
ple of the United States for themselves, for their own 
government and not for the government of the individual 
States." 

Yet here we have the Amending Clause used solely "for the 
Government of the individual States", attacking the State Con- 
stitution and the State Government to accomplish that end. 

(5) The 19th Amendment destroys the autonomy of the 
State. A State which does not control its own suffrage is not a 
State, but a mere "province". Its citizens are not self-govern- 
ing freemen, but helpless subjects of irresponsible outsiders. 

There are those undoubtedly who will say : "Granting all this, 
the people of the United States can exercise this power safely 
and wisely, and while such action may destroy and revolutionize 
our Governmental system, yet the change will be in accord with 
their political desires, and the amending dause must, therefore, 
have been intended to permit the people to destroy their Con- 
stitution, by this political means, if they so desire." 

That might possibly be true from the New-Nationalist Point 
of View, although totally inconsistent with the ideas of the 
founders, if such use of the Amending Clause resulted in an or- 
derly responsible democratic process of government. 

However forcing upon unwilling sections purely local legis- 
lation is manifestly not such a process. And no confusion of 

* 7 Peters 243. 
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thought by adherence to a prescribed form of amending the 
Federal Constitution can make it either "responsible", "orderly" 
or "democratic" when in fact it is not. 

It substitutes for the supposed will of the American people a 
grab bag, a lottery, a government by chance leading inevitably 
to political chaos or anarchy. 

A political method is not necessarily responsible or orderly 
because it conforms to a particular form of political action pre- 
scribed for an entirely different purpose. 

The Constitution certainly contemplated "responsible" rep- 
resentative government in the use of the Amending Clause, as 
elsewhere. 

It never contemplated the use of the Amending Clause for 
irresponsible meddling and interfering with the local self-gov- 
ernment of sovereign States. Nor did it intend to grant power 
to two-thirds of a quorum of Congress to propose for ratifica- 
tion and to 36 State Legislatures affirmatively to adopt for the 
whole United States purely local legislation, (which they al- 
ready had or by their own State machinery could have readily 
adopted for themselves) and to force it upon the people in a 
dissenting one-fourth of the States situated at a distance, whom 
they do not know, have never seen and to whom as to such sub- 
ject matter (as for instance, local suffrage) they are in no way 
responsible, politically, socially or by business relationship. 

Its very distance in application makes it an irresponsible 
political agency. 

When the members of the legislatures of the "suffrage" 
States of New York, Nevada, Washington, et al., intermeddled 
with the suffrage in the local and State elections of Maryland 
by voting to ratify the 19th Amendment, they committed an 
utterly irresponsible act. 

They have no relations, social, business or political, with the 
citizens of Maryland. They are necessarly unfamiliar with the 
local polity of Maryland and with its race question, as "suf- 
frage" may affect it. 

Their women already vote by State action. Their act does 
not enfranchise them. It only enfranchises strangers in distant 
States whose political situation is beyond their ken. When they, 
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by this method, force on Marylanders a policy to which they ob- 
ject, they are out of their reach for political punishment, social 
or business ostracism, all of which they can visit upon their local 
legislators, when they betray them. 

The local self-government of the Constitution contemplates, 
that the representative should look his constituents in the eye 
and account to them personally for his stewardship, and be sub- 
ject to political punishment, social and business ostracism by his 
friends and neighbors, if he betrays his trust. 

That is the Home Rule principle of the United States Consti- 
tution. 

There is no warrant then to suppose that the amending clause 
contemplates action of this kind — action which is necessarily 
irresponsible and unrepresentative, sometimes of no effect in 
the home of the actor, but always meddling with the intimate 
local concerns of distant strangers. 

Constitutional prohibition was the limit of such amending 
power. In that the members of the stranger legislatures could 
claim, with some show of reason, that without constitutional 
prohibition they could not enforce their own State's policy of 
prohibition. For this they were personally responsible to their 
own people, who desired to aid through national prohibition 
the enforcement of their own local policy. 

For "suffrage" this claim cannot be made, as a legal justi- 
fication for the use of force, through Constitutional amendment 
upon unwilling States. The forced enfranchisement of 60,000 
negro women in Maryland neither aids the accomplishment, or 
the enforcement, of the suffrage policy of New York, Washing- 
ton and Nevada, already an accomplished fact. 

Similarly, the refusal of the people of the non-suffrage States 
to enfranchise their own women by the orderly process of State 
action gave no sanction, legal or political, to the members of 
their legislatures to attempt to accomplish suffrage therein by 
indirection, under the guise of amending the Constitution. It 
gave no legal sanction for the incidental use of force upon the 
people of unwilling States. 

It is indeed a new constitutional doctrine born of political im- 
patience, that a new irresponsible power arises, for these legis- 
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lators to exercise, because their people were slow in using, in an 
orderly political way, the State power to enfranchise their own 
women, reserved to them under our Home Rule Plan of Con- 
stitutional Government. 

This involves the sophistry of implying power from neces- 
sity when no necessity exists. This involves the claim that any- 
thing is legally permissible, so long as the end is considered de- 
sirable — that whatever means are attempted to accomplish the 
"reform", power must exist to use those means, however in- 
consistent with our form of government, however irresponsible 
the act, however destructive of the State Constitutions which 
their people were slow to amend. This is the very antithesis of 
Constitutional government. 

The actual performance of the legislatures in acting upon this 
revolutionary proposal is a striking and apt illustration of the 
political irresponsibility necessarily involved in such an act. 

Its passage was, from beginning to end, a betrayal of demo- 
cratic principles. Of the 38 legislatures counted as ratifying, 
15 were in suffrage states, irresponsibly repenting for. what they 
considered the political sins of others, and accomplishing noth- 
ing for their own women. In Washington, Oregon and Cali- 
fornia, however, they tied their hands by an iron rule for the 
future never to disfranchise Chinese and Japanese women born 
in the United States. 

Never before did history record the abject surrender by the 
people of any free community of any right of local self-govern- 
ment for the sole purpose of forcing a distinctly local policy 
upon strangers 3,000 miles away. 

In the 15 suffrage States the legislatures seemed to assume 
that their women, because voters themselves, must, therefore, 
approve forcing suffrage upon the black belt, however that vio- 
lated Home Rule principles, or complicated their own race 
question. 

Of the remainder, 21 voted to change their own State Con- 
stitutions, where they limited suffrage to males, without the 
referenda required therein for orderly amendment, in violation 
of the rights of their own voters. Thirteen of these latter ig- 
nored previous referenda, defeating state suffrage usually by 
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large majorities, thus acting directly contrary to the expressed 
wishes of their own voters. 

Again, of the 38 legislatures counted as voting "aye" 34 were 
elected before the 19th Amendment was proposed to the states 
by the Congress. Thirty of these were "holdover legislatures" 
hastily called into special session. Consequently they had abso- 
lutely no mandate from their own people, direct or indirect, to 
establish irrepealable suffrage in their own States or to force it 
on the people of unwilling States. Yet this did not act as a 
deterrent. Among these 34 at least five, Tennessee, Missouri, 
Texas, West Virginia and Rhode Island violated provisions in 
their State Constitutions forbidding them to ratify or safe- 
guarding the local self-government of their States, while in 
West Virginia and Tennessee the legislative proceedings were, 
to say the least, not edifying. 

At the time the Constitution was adopted the elections in all 
the States, save one, were at least annual for one branch of the 
legislature. Two had semi-annual elections. Then such a 
stampede, without a mandate, was impossible. 

This political action thus fully stated is almost unbelievable. 
Yet, it happened, not altogether because of suffrage organiza- 
tion and propaganda, but mainly because this method of legis- 
lating, in local matters, by constitutional amendment is neces- 
sarily an irresponsible method. The method in its essence is 
unworkable as an expression of the people's will. 

There was and is no political remedy against this use of irre- 
sponsible power. 

Petitioning the members of stranger legislatures (some of 
them 3,000 miles away) is most emphatically not a political 
remedy. Having demonstrated that this misuse of the amend- 
ing clause is irresponsible, it necessarily follows that there was 
no political remedy, no protection under the sanctions of democ- 
racy against its irresponsible adoption. 

The people of the ten dissenting States, the people of the 13 
States, where State suffrage was rejected on referendum (num- 
bering together 23 States), and the large number of opposition 
voters in other States (suffrage and non-suffrage), together 
most likely comprising a large majority of the American peo- 
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pie, had no opportunity to choose their legislatures upon the 
issue, and after the act their political protest would be a vain 
thing. 

This demonstrates conclusively, that a mere amending clause 
could never have been designed as an irresponsible, undemo- 
cratic political machine for destroying local self-government, 
the foundation stone of liberty. 

If the courts do not call a halt upon this stretch of power un- 
der the amending clause, then our American form of Constitu- 
tional Government is destroyed by this Frankenstein. 

All systems of government, except absolute monarchies and 
the dictatorship of the proletariat involve political responsibilty. 
This does not. 

We may survive the 18th Amendment, particularly after we 
have repealed the Volstead Act. We may endure with patience 
being made without sin by Constitutional Amendment, pro- 
vided the particular church we must attend is not designated. 

But the United States of America cannot survive irresponsi- 
ble government by Constitutional Amendment nor the American 
people preserve their liberty. 

The statement of a Constitutional principle is intended to be 
for all time. 

The very permanency and practical irrepealability of such a 
Constitutional Amendment illustrates the inadaptability of the 
use of the amending clause, as a local legislative agency. 

Irrepealable local legislation might have been fit for the 
Medes and Persians. It has no place in the democratic govern- 
ment of an American State. 

Legislation is necessarily flexible, adjustable to the changing 
temper and desires of the people. Its mistakes can be corrected 
from time to time. A Federal Amendment which merely 
changes the source of power from State to Nation still permits 
repealable legislation by the Congress, but an amendment such 
as the 19th in effect fixes an iron irrevocable rule. 

It might be in accord with a momentary popular desire. But 
suppose that desire changes. The people then find themselves 
in a political straight-jacket binding them to local legislation, 
which they have come to detest, and which a small sectional 



166 VIRGINIA LAW REVIEW 

minority of 13 States, perhaps not affected by it, can keep 
fastened upon them forever. 

This destructive effect, which cannot be minimized, makes a 
strong presumption against an intention to grant any such 
power. 

It certainly brings home the truth that, to so use the amend- 
ing clause as a "Force Bill," for local suffrage threatens the con- 
tinuation of responsible, orderly democratic government. 

George Stewart Brown. 
New York, N. Y. 



